Town Council Business Meeting

December 4, 2013


TOWN OF NEWMARKET, NEW HAMPSHIRE
TOWN COUNCIL BUSINESS MEETING

DECEMBER 4, 2013

PRESENT: Council Chairman Gary Levy, Council Vice Chairman John Bentley, Councilor Dan Wright, Councilor Phil Nazzaro, Councilor Larry Pickering, Councilor Dale Pike, Councilor Ed Carmichael (arriving at 8:06 p.m.)

EXCUSED: Councilor Phil Nazzaro

ALSO PRESENT: Town Administrator Steve Fournier

Chairman Levy called the meeting to order at 6:03 p.m.
Council Vice Chairman Bentley moved to enter non-public session under RSA 91-A: 3 II, Personnel. Councilor Pike seconded.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 5 – 0, and the Council entered non-public session at 6:04 p.m.

AGENDA

Council Chairman Levy opened the meeting at 7:12 p.m., followed by the Pledge of Allegiance.  He announced that Councilor Nazzaro was excused from the meeting, and Councilor Carmichael would arrive between 8:00 and 8:30.
Council Vice Chairman Bentley moved to seal the minutes of the previous non-public session.  Councilor Pike seconded.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 5 – 0.

PUBLIC FORUM

Arlon Chaffee, President of the Newmarket Community Development Corporation, spoke in favor of applicants Steve Minutelli and Adam Schroadter for NCDC board openings that were to be voted on later in the meeting.  Council Vice Chairman Bentley recommended the item be tabled until the full Council was present, and stated that he would abstain from the vote due to a conflict of interest.   It was decided to take the NCDC vote off the agenda and move it to the next meeting.  
Bert Allen of Smith Garrison Road asked if Resolution # 2013/2014-28 concerning hydroelectricity at the Macallen Dam was on the addenda for discussion and was told there would be a first reading later in the meeting.

As there was no further public comment, Council Chairman Levy closed the public forum at 7:18.

PUBLIC HEARING – ACCEPTANCE OF MAYA’S WAY
Town Planner Diane Hardy said that she and DPW Director Rick Malasky were present on request from Frank Catapano developer of Maya’s Way, which was a sub-division approved by the Planning Board in 2009.The development had 5 occupied houses and one lot which the owners did not intend to build on for some time.  The road was complete and Mr. Malasky and Rockingham County engineers had signed off on the project.  They were asking that the Council accept Maya’s Way as a town road and take responsibility for the road and its maintenance including snow plowing. Ms. Hardy asked for a modification of the wording in Resolution #2013/2014-32 Acceptance of Maya’s Way as a Town Road.  She asked that the third whereas, “the Town has received a 2-year maintenance agreement”, be struck from the resolution as there was only one lot left to be developed.  The town could require a bond from the developer of the final property to protect itself from road damage. Town Attorney John Ratigan had reviewed all the legal documents including the deed for the roadway and several easements and found all to be in order.  
To Council Vice Chairman Bentley’s question, Ms. Hardy said that Maya’s Way was the former Dodd’s property near the corner of Ash Swamp and Grant Roads.  She added that unlike Fox Hollow, it was designed to be a town road.  Councilor Wright had concerns that only one driveway was paved and there were no aprons to protect the road edge from plow damage.  Mr. Malasky said that the road had been privately plowed, and aprons were not yet included in the town regulations. Councilor Wright asked if aprons would be required in the future, and Ms. Hardy said she felt this would be a reasonable addition to future subdivision requirements. Councilor Pickering asked what had been checked before the road could be accepted, and Mr. Malasky said he had followed the project from the beginning.  There had been some minor things to be done such as signage, tree trimming, etc., and the town required a $500 cash bond in late August to ensure that the work was completed. Ms. Hardy said they had recently requested release of the bond. Council Chairman Levy said that Councilor Nazzaro had emailed his concerns in light of the unforeseen consequences the town had when accepting another road. He felt this should not be rushed through on the first reading just because it might snow, and that all questions should be answered before a vote was taken.  Council Chairman Levy referred to the problems with Fox Hollow, but Ms. Hardy said that the Maya’s Way development had been closely monitored and they were comfortable that the work had been done properly.  Council Chairman Levy recalled when the Fox Hollow developer had gone out of business, there was no bond, and asked if a bond was in place for Maya’s Way.  Ms. Hardy said they had released the bond because all work had been completed according to the specifications. She added that there was a letter from the Rockingham County engineer who had signed off on the roadway which would make him liable for any issues.  
As there was no further comment, Council Chairman Levy closed the public hearing at 7:30 p.m.

TOWN COUNCIL TO CONSIDER ACCEPTANCE OF MINUTES

November 12, 2013 Budget Workshop

Council Vice Chairman Bentley moved to accept the November 12, 2013 budget workshop minutes.  Councilor Pike seconded.  There was no discussion.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 5 – 0.

November 20, 2013 Workshop

Council Vice Chairman Bentley moved to accept the minutes of the November 20, 2013 workshop.  Councilor Pike seconded.  There was no discussion.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 5 – 0.

REPORT OF THE TOWN ADMINISTRATOR

Town Administrator Fournier said that since the first Wednesday in January was New Year’s Day, he recommended that the Council meet on January 8th and 22nd. There was no objection to the change.  He announced that the court had upheld the town’s valuation of condos owned by Louis Gargiulo, and had denied his request for a tax abatement and also his motion to reconsider. The town will attempt to recoup its approximate $5,000 costs for the legal action. Town Administrator Fournier said there would be a first reading of a resolution to enter into an agreement with Vision Government Solutions for the 2014 statistical revaluation as required every 5 years by the state.  The bids had all come in much lower than originally expected in the range of between $45,000 and $50,000. In the future, he would be recommending that the $10,000 be put aside annually to pay for revaluations.  Town Administrator Fournier said he had put together figures from the 2 available carriers for unemployment, workers comp and property and liability insurance.  The bid from Primex had come in $47,403 lower than that from Property and Liability Trust, formerly LGC.  He said the town had not gone out to bid since 1999.  Primex was offering an 18 month contract beginning in July, which would get all the insurance products on the fiscal year cycle, and the town would go out to bid again in 2 years.  The Very Merry Main Street event was to be held on Saturday, December 7th from 8:00 a.m. to 6:00 p.m., with tree lighting scheduled for 5:00 p.m.  The full schedule of events was included in the packet.  
OLD BUSINESS: Ordinances and Resolutions in the 2nd Reading

RESOLUTION #2013/2014 – 25 Amending the Rules for Town Council Proceedings

Council Vice Chairman Bentley moved to accept Resolution #2013/2014 – 25 Amending the Rules for Town Council Proceedings.  Councilor Pike seconded.  

Discussion:  Town Administrator Fournier stated that workshops delayed the enactment process and he was suggesting there be 2 business meetings per month.  Workshops would be scheduled if needed on an off night. Each agenda would include a time for the public to speak, although the public does not have a right to speak at Council meeting and does so at the discretion of the Council rules.  He recommended that each speaker be allowed to comment one time and be limited to 5 minutes. A speaker would have to be a resident, property owner, business owner or representative of an organization in Newmarket.  Prior to speaking, members of the public would state their name and address.  Speakers would address the Council as a whole and there would be no dialogue or debate between speakers and the Council or Town Administrator. Councilors should be given the time to get more information on a subject if necessary rather than being put in a position to respond immediately to comments. The presiding officer was to keep strict order and decorum during public comment.  Council Chairman Levy stated that recently there had been non-residents, especially regarding the Macallen Dam, who had spoken at meetings, although when he had first joined the Council he was told this was not allowed.  Town Administrator Fournier said that the rule had not been codified, but it was practice.  Council Chairman Levy asked if the Council would be able to suspend the rules and allow non-residents to speak, especially in regard to the Dam.  Town Administrator Fournier said they could vote to suspend the rules and also could to allow a speaker to comment more than once if there was more than one issue that the speaker wanted to address or if Council felt further information would be helpful. Council Chairman Levy said he also thought that the public should not be debating amongst itself at the meetings.  Town Administrator Fournier said the key was that this was the Council’s meeting, and the language of the rules was very common wording.  Councilor Wright said that he had noticed that some speakers had been held to 5 minutes, while others had not and he hoped the rule would be enforced consistently.  
Town Administrator Fournier polled the Council.  Motion carried 4 – 1, with Councilor Wright voting nay.

RESOLUTION #2013/2014 – 26 Authorize the Town Administrator to Enter into an Agreement with Hazen and Sawyer, P.C. for Engineering Services Related to the Development of the MacIntosh Well
Council Vice Chairman Bentley moved to approve Resolution #2013/2014 – 26 Authorize the Town Administrator to Enter into an Agreement with Hazen and Sawyer, P.C. for Engineering Services Related to the Development of the MacIntosh Well.  Councilor Pike seconded.
Discussion:  Water and Sewer Superintendent Sean Greig stated that they had received 4 proposals. The proposals had been reviewed by a committee of Councilors and town staff, and they had interviewed 3 firms before interviewing and selecting Hazen and Sawyer, who had the best price.  He said the amount in the agreement, $259,100, was a not- to- exceed price, and the Town Attorney had reviewed the contract.  The contract covered preliminary and final design, and would present information necessary to prepare final bids for development of the well. Council Vice Chairman Bentley said they had gone through a thorough process and he would support the resolution.  Council Chairman Levy asked about indirect costs cited in the contract estimated at $122,198, and asked what those would be.   Mr. Greig said that was put on the form for the State of New Hampshire to review. Mr. Greig said the form listed each hour spent by each engineer for each piece of the project, and this was an aggregate amount. He would make copies of the detailed form for the Council. Council Chairman Levy said that pumping of the well for $10,000 was listed as a direct cost.  Mr. Greig said he wasn’t sure what the indirect costs would be as it was based on a state formula, but he could have someone come in and explain it.  He said when the state looks at a contract, it looks at other similar projects that have been done.  Ms. Hardy said that in a contract there are direct costs, such as labor, and every firm has a multiplier to determine indirect costs such as administration, audits, marketing, etc. for a project. The state has parameters of what costs are allowed. 
 Council Chairman Levy said the labor costs in the proposal were about $70,000.  He asked if there was a mark up for subcontractors, and Mr. Greig said there was and it was usually between 5% and 10%, which Council Chairman Levy thought should be stated in the contract.  Mr. Greig said the amount for subcontractors had been higher, but he had negotiated the cost, and  Hazen and Sawyer had reduced the cost by using a different subcontractor. Mr. Greig said that generally the engineering cost is between 8% and 12%, and in this contract it was 10%.  He said there were a lot of wetlands on the area, and also an archeological study would have to be done.  Town Administrator Fournier said that marketing was an important element of the project as they wanted to make sure the public was satisfied with the water.  He said they would run taste tests of different blendings of the water in January and have people vote on their preferences.  They would have Hazen and Sawyer’s water expert available for an information session to explain the qualities in each sample.  
Town Administrator Fournier polled the Council. Motion passed unanimously, 5 – 0.

RESOLUTION # 2013/2014 – 27 To Authorize the Town Administrator to Enter into an Agreement with Wright-Pierce for Engineering and Televising Services Related to the North Main Street Sewer Main Replacement Project

Council Vice Chairman Bentley moved to authorize the Town Administrator to enter into an agreement with Wright-Pierce for engineering and televising services related to the North Main Street sewer main replacement project.  Councilor Pike seconded.
Discussion:  Mr. Greig said that one of the Council’s goals in the previous year was to replace the water main on North Main Street from Bay Road to Simon’s Lane. They had gone out to bid and Wright-Pierce was awarded the job.  Since then the state had informed them that the water main and sewer main would have to be relocated because they interfered with its drainage project which would start in May, 2015. The state would not contribute to the cost as the mains were older than 50 years. This resolution was for engineering and filming of the sewer main and lines only, as Wright-Pierce had already done the base plans and borings for the water main.  Of the total cost of $21,400, $16,000 was for engineering and $5,400 for cameras.  Mr. Greig said the estimated the cost of the sewer project was approximately $450,000 and the water project was approximately $550,000.  Council Vice Chairman Bentley encouraged every Councilor and the Town Administrator to reach out to every legislator to object to the 50-year rule, and ask for help in getting state assistance for the costs.  He also suggested that they go to the press, as this was big government at its worst, and the state was forcing the town to move these mains at its cost because of their project.  
Councilor Wright asked if there would be state funds to cover the costs for removing the contamination at the old gas station, and Mr. Greig said there was money in the State Petroleum Fund, and he thought they would be covered.   He said the site had been monitored for several years and test borings showed that the contamination had not spread.  However, they needed a contract in case more contamination was found later.  Mr. Greig said they were already planning on the work on the water main, and it was fortunate that they had not done the work only to be told the main had to be moved.  Town Administrator Fournier said that they had delayed the water project as the state did not want the road cut up 2 years in a row. He emphasized that North Main Street was a state road.  Council Chairman Levy asked Mr. Greig if the state could work around the pipes or if this would impede or harm its drainage project.  Mr. Greig said he didn’t know the details of the project, it was just a matter of the state telling the town what it had to do.  Town Administrator Fournier had met with Ron Grandmason from DOT.  To Councilor Pickering’s question, Town Administrator Fournier said he could check with legal, but the town had no leg to stand on.  He said that the Council had wanted to improve the water line near Bay Road, but now the state was forcing them to do this and move both the water and sewer mains. (Councilor Carmichael entered the meeting.)  He didn’t think the costs were much different. Mr. Greig said that moving the sewer was more complicated than moving the water main, because the sewer operated on gravity. He said the engineering should start immediately so the work could be done the next fall.  The sewer main project would be an additional, estimated cost of $450,000 to the town, but if the state could work around the existing sewer main, the town would save that cost. 
Town Administrator Fournier polled the Council.  Motion passed unanimously, 6 – 0. 
ORDINANCES/RESOLUTION IN THE 1ST READING

RESOLUTION #2013/2014 - 28 Supporting a Private Group’s Effort to Examine the Feasibility if Generating Hydroelectricity at the Macallen Dam:  Council Chairman Levy read the resolution in full.

RESOLUTION #2013/2014 – 29 Authorizing the Town Administrator to Enter into an Agreement with Vision Government Solutions for the 2014 Statistical Update:  Council Chairman Levy read the resolution in full.

RESOLUTION # 2013/2014 – 30 Withdrawal of $1,775 from the Cemetery Capital Reserve Fund:  Council Chairman Levy read the resolution in full. 

RESOLUTION #2013/2014 – 31 Purchase of New Police Cruiser $48,456:  Council Vice Chairman Bentley read the resolution in full.

RESOLUTION #2013/2014 -32 Acceptance of Maya’s Way as a Town Road, (Town Administrator Fournier requests the rules be suspended): Council Chairman Levy read the resolution in full.
Council Vice Chairman Bentley moved to suspend the rules. Councilor Pike seconded.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 6 – 0.
 Council Vice Chairman Bentley moved to adopt Resolution #2013/2014 -32 Acceptance of Maya’s Way as a Town Road.  Councilor Pike seconded.  
Discussion:  There had been a recommendation from the DPW Director and Town Planner to remove the 2 year maintenance agreement from the resolution. Councilor Wright asked that the clause be kept in the resolution as he had concerns especially during plowing season that damage would be done to the road as there were no aprons for the driveways. Council Chairman Levy asked what the maintenance agreement would affect.  Town Administrator Fournier said that usually when there is a new development, a maintenance agreement is put into place when the road is first accepted at the beginning of a project. Normally, the base coat of the road is put in the first year, and the final coat the second year.  However, they were past the point of needing this agreement because Maya’s Way had been completed to town standards.  If a private contractor damaged the road, the town would go after the homeowner to pay for repairs.  If the last lot is developed, the town would require a driveway permit for construction vehicles to use town roads, and a bond to cover any damage done to the road.  Mr. Malasky said he understood Councilor Wright’s concerns but there was no regulation stating that driveways or aprons had to be paved.  He said the town holds people accountable for damaging roads.  He said they did not necessarily need a bond if they saw damage to a road where work was being done, as they would go after the contractor.  Mr. Malasky said he had brought up the subject of requiring aprons, but it had not yet been added to the regulations, but he did strongly support it. He said there was a good base to the road and it had been plowed for several years without incident.  Councilor Wright said he saw the stop bar being painted on the road earlier in the day which seemed like last minute. Council Chairman Levy asked how much plowing Maya’s Way would add to the cost of plowing, and Mr. Malasky said it would take add about 10 minutes to the plow route and there would be little cost for product.  
Councilor Pike moved to amend Resolution #2013/2014 – 32 and remove the phrase requiring a 2-year maintenance agreement.  Council Vice Chairman Bentley seconded.  Town Administrator Fournier polled the Council.  Motion passed 5 – 1, with Councilor Wright voting nay.

Town Administrator Fournier polled the Council on the motion to accept the amended resolution accepting Maya’s Way as a town road.  Motion passed 5 – 1, with Councilor Wright voting nay.
RESOLUTION #2013/2014 – 33 Electricity Rates, (Town Administrator Fournier requested the rules be suspended.): Council Chairman Levy read the resolution in full.

Councilor Pike moved to suspend the rules.  Councilor Carmichael seconded. Town Administrator Fournier polled the Council.  Motion passed unanimously, 6 – 0.

Council Chairman Levy asked for a second for his motion by reading the resolution. Councilor Pike seconded.
Discussion:  Interim Finance Director Matt Angell had provided the Council with a series of emails that showed that the electricity provider would not honor the rate in the RFP that the Council had approved because the approval came shortly after the deadline he had set.  Because an electric contract would exceed the $10,000 limit, there would have to be a bidding process. However, electricity is a commodity and rates may fluctuate from minute to minute, making it virtually impossible to go through the RFP process.  The purpose of the resolution was to authorize the Town Administrator to hire a broker, paid for by the providers and at no cost to the town.  The brokerage firm would monitor and monthly select the lowest rates in an auction setting and the Town Administrator would have the authority to chose a rate and sign a contract within a few minutes.  Town Administrator Fournier said this had been a successful approach in his previous community, and they had also banded together with other towns to get better rates.  He said they were not asking the Council to approve a specific rate, but were recommending that a broker be used and monthly the Town Administrator could sign a contract with the provider with the lowest rate.  To Councilor Carmichael’s question, he replied that doing this monthly was more beneficial when rates were dropping, and they would also have PSNH as a fallback provider.  Town Administrator Fournier said he had interviewed Jeff Hyatt from Performance Business Solutions, and had used him in the past. 
Council Chairman Levy asked what the current rates were, and Mr. Angell said they fluctuated between 7 and 8 cents per kilowatt hour. Under the contract that was to expire in December of 2013, the town paid 7.2 cents a kilowatt hour and a line charge to PSNH of about 2.7 cents.  Mr. Angell said that the resolution was to allow the Town Administrator to purchase power for the town.  Town Administrator Fournier added that this would give him the authority to immediately sign for a lower rate if one was available.  He said the town would not be paying a flat fee for the broker, but the providers did include his fee in their rates.  Council Chairman Levy asked if Town Administrator Fournier would feel more comfortable, from a budgeting standpoint, with a longer contract that had an out option.  Town Administrator Fournier said that PSNH was their out option because their rates were stable, and if they found after a year that there were no savings from using a broker, they could use PSNH.  Mr. Angell would continually evaluate the rates and any other options, such as for a longer term contract, and keep the Council informed. Council Vice Chairman Bentley asked how many kilowatt hours the town used in a month to help him understand what a half-penny would mean in expenditures.  Mr. Angell said that the problem with the provider that the Council had approved was that he wanted to have the town accept a higher rate, and nether the Town Administrator of he had the authority to do that.  He said the town spent between $5,000 and $10,000 per month depending on the time of year. Town Administrator Fournier said the problem with the approved contract was that it authorized him to sign a contract for a specific rate and the rate had gone up over night.
The Council will be apprised of the rate monthly in the Finance Department report.  Mr. Angell said that the school uses less electricity than the town, as the town has to pay for street lights and the wastewater treatment plant, both of which operate at night, which is a high-demand peak time.  Councilor Pickering asked if the town had looked into structuring the times that the compressors came on to avoid the peak time charges, especially when the new plant came on line, and Town Administrator Fournier said were doing this.  Mr. Angell added that he was compiling data about electrical and oil use in all the buildings, and at a later time they would have recommendations for windows, etc. that would reduce costs.  To Council Chairman Levy’s question, Mr. Angell said the school was in the original RFP but didn’t continue because they would get a better rate on their own.  Town Administrator Fournier said the town could not go with the school’s deal, which was with the provider that had not honored the town’s RFP, but he would suggest looking at combining with other towns with the same usage to get a better rate.  Councilor Pike said he would vote for the resolution, but if in the future it seemed advantageous to go with a longer term, perhaps the Council could give the Town Administrator authority to sign for a rate within a range of amounts.  Council Chairman Levy said they had not been told about the issue with the rates since the September meeting when they approved the RFP, and Town Administrator Fournier said it had taken about 6 weeks to get the company to understand the situation the town was in, and they had tried to work with the provider.  Since they couldn’t get the rate they initially were offered, then they had to come up with another solution.  Councilor Carmichael asked Town Administrator Fournier about other towns he was speaking with, and he replied that he would speak to the Councilor after the meeting.  
Town Administrator Fournier polled the Council.  Motion carried unanimously, 6 – 0.

CLOSING COMMENTS BY TOWN COUNCILORS

Council Vice Chairman Bentley thanked Linked Together Kids for the cards and ornaments.  He also thanked Jeremy’s Pizza and all the volunteers and local businesses for the successful Thanksgiving Dinner they had put on for the community.  He had volunteered and said when he left at about noon the center was packed.
Councilor Wright asked when the Economic Development Committee would be making a presentation to the Council.  Council Chairman Levy said the consultant was working on the final document which he would present to the EDC at its January meeting for the Committee’s input.  He invited the public to attend the meeting.  Then, the Committee would schedule one or two public informational sessions and a public hearing for the townspeople to weigh in on his suggestions.  Mr. Kwaas had spoken with the Committee members and also the Town Administrator and Town Planner. He had looked at the town as a clean slate from the viewpoint of an outside observer, and did not know all the inside information about plans that had been made for certain areas.  Once public input sessions were over, the report would be presented to the Council. His report is on the town web site.  Councilor Wright said he had read the report and noted Mr. Kwaas’ comments on the financial consequences of the town’s restrictions for the M-2 and the M-2A zones, and said he hoped the Council would look at this again when the report was on the agenda.  Council Chairman Levy said it would be helpful for Councilors to forward any questions for Mr. Kwaas before the EDC’s January meeting to the Town Administrator or him as Chairman of the EDC.
Councilor Pickering said he had brought up the subject of a street light that the town pays for near the library facing Elm Street in the area where there is also ornamental lighting, and had asked if it was needed. He hadn’t heard back.  He said there was another light at the upper parking lot on Elm Street, and questioned whether that light was needed either.  He suggested removing the100 watt bulbs from both street lights to see if there would be enough light from the ornamentals.  He asked Mr. Angell how many electric bills Newmarket receives monthly, and he replied there were between 20 and 30 which could be traced by location. He added that there were 3 street light bills, but he was not sure how they were structured.  Councilor Pickering thought there would be one bill for the down town, probably one for the ornamental lights and another for intersections in the outlying districts.  He added that 50 watt bulbs had always been used in Newmarket for intersections.  He said that if it was agreed that the street lights were needed on Elm Street, the bulbs should at least be downgraded to 50 watts.  Council Chairman Levy reminded Town Administrator Fournier that he was going to find out of bulbs could be changed to LEDs on the ornamental lights and around the town hall.  Mr. Pickering said that as a bulb ages, it produces less lumens, and suggested the town meter the bulbs.  

ADJOURNMENT

Council Vice Chairman Bentley moved to adjourn.  Councilor Pike seconded.  Motion passed unanimously and the meeting adjourned at 8:55.

Respectfully submitted,

Ellen Adlington, Recording Secretary

3

