Town Council Regular Meeting

December 18, 2013


TOWN OF NEWMARKET, NEW HAMPSHIRE
TOWN COUNCIL

DECEMBER 18, 2013

PRESENT:

Council Chairman Gary Levy, Council Vice Chairman John Bentley, Councilor Dan Wright, Councilor Phil Nazzaro, Councilor Larry Pickering, Councilor Dale Pike, Councilor Ed Carmichael

Town Administrator Steve Fournier

Council Vice Chairman Bentley moved to enter non-public session under RSA 91-A: 3 II (Personnel).  The motion was duly seconded. Town Administrator Fournier polled the Council.  Motion passed unanimously, and the Council entered non-public session at 6:00 p.m.

AGENDA
Council Chairman Levy opened the meeting at 7:04 p.m., followed by the Pledge of Allegiance.

Council Vice Chairman Bentley moved to seal the non-public minutes of the previous session.  Councilor Pike seconded.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 7 – 0.
PUBLIC FORUM
Rod Bowles asked if there were any questions about his application to serve on the NCDC as one of 3 people interested in the 2 openings.  Councilor Wright asked Mr. Bowles to speak about his experience and interest in serving.  Mr. Bowles said he had served on an earlier committee before it was disbanded, and then became involved in the corporate world and was involved with people who worked on economic development in the State of New Hampshire.  He said his experience was in operations and finance, and he had served in a number of non-profit organizations, but was currently retired.  Councilor Carmichael asked Mr. Bowles to give some background on the purpose and work of the NCDC.  Mr. Bowles said in the past the NCDC had worked toward cohesiveness in the down town and with retaining business in town.  Currently the Committee was working with someone who was canvassing townspeople to determine what could be done to improve economic development.
Council Chairman Levy said that there was now an Economic Development Committee which was waiting for the final report from a consultant.  He asked Mr. Bowles how he saw the Economic Development Committee, Town Council, Town Administrator, Planning Board and NCDC fitting together.  Council Chairman Levy said he had spoken with the 3 candidates, and one was surprised to learn that the EDC and NCDC had not interacted.  Mr. Bowles said he was a member of the Newmarket Business Association and it was working with other organizations in town. He said his model was that organizations should be collaborative, cooperative and respectful.  As there was no further public comment, Council Chairman Levy closed the Public Forum at 7:14.
TOWN COUNCIL TO CONSIDER ACCEPTANCE OF MINUTES
December 4, 2013

Council Vice Chairman Bentley moved to accept the minutes of December 4, 2013. Councilor Pike seconded.  Town Administrator Fournier polled the Council.  Motion passed 6 – 0 – 1, with Councilor Nazzaro abstaining as he had been excused from the meeting.
December 4, 2013, Non-Public Session

Council Vice Chairman Bentley moved to accept the minutes of the December 4, 2013 non-public session.  Councilor Pike seconded.  Town Administrator Fournier polled the Council.  Motion passed 6 – 0 – 1, with Councilor Nazzaro seconding as he had been excused from the meeting.
REPORT OF THE TOWN ADMINISTRATOR

Town Administrator Fournier reminded the Council that its January meetings had been rescheduled to January 8th and 22nd.  The Town had received the final decision on the permit that had been issued for the wastewater treatment facility. The Towns of Dover and Rochester had been denied their petition that contested the 3 point nitrogen outlined in the permit.  The court decision was included in the Council packet.  Even though there was a chance that the decision could be appealed, Newmarket was moving ahead to meet its deadlines.  Later in the agenda there would be a first reading of warrant articles for the March, 2014 Town Meeting.  None of the proposed warrant articles would have a tax impact.  Town Administrator Fournier said that the State had passed legislation allowing towns to establish a contingency fund.  He was not recommending that Newmarket adopt this, as it would have to be voted annually, and any funds not used would lapse to fund balance, defeating the purpose of a contingency fund.  
The Charter Commission had released its draft amendments to the Town Charter.  Changes included clarifying the duties of the Town Administrator, allowing the Council to establish village districts, mandating review and update of the Master Plan every 10 years and allowing the Council to set polling hours.  The Attorney General’s office had reviewed and approved the amendments.  The section of the Charter providing for removal of Council and Board members had been eliminated as it was unenforceable. The FY2014 overall budget was under expended by 36% as of November.  However, there were significant overages in legal fees due to some ongoing cases in litigation and to changing to a new law firm.  Town Administrator Fournier gave an update from the Municipal Budget Committee:  the Committee had approved a Town budget figure of $9,060,199 to go to the Public Hearing on January 13th at 7:00 p.m. in the auditorium.  This was a decrease of .96% from the FY2014 approved budget.  He wished everyone a happy and safe holiday.
Council Chairman Levy asked about the Charter amendment concerning the conduct of elections, and if the Council in consultation with the Supervisors of the Checklist would have to set the hours annually.  Town Administrator Fournier said in most towns the governing body set the hours, and State law stated the polls had to be open until 7:00 p.m.  The Council would set opening hours and could vote to remain open until 8:00 p.m. Councilor Nazzaro, as a member of the Charter Commission, said that the intent was to allow hours to be set for various types of elections, and it had been noted that very few people voted after 7:00 p.m. Town Administrator Fournier stated that the Council had no vote on Charter amendments, and the amendments were included for informational purposes. Council Chairman Levy noted another Charter amendment that changed the Treasurer from an elected position to one recommended by the Town Administrator and affirmed by the Council. Town Administrator Fournier said a job description would be prepared and criteria would be set for the position.  Councilor Nazzaro said the Commission had discussed this amendment, and in the end felt that this change would at least guarantee the Treasurer was qualified for the position.  There is a stipend for the position.  There had not been any problems with the current Treasurer, but Town Administrator Fournier said that other towns had had issues.  
Council Chairman Levy asked about the amendment to the CIP Section, specifically that the School Board would be invited to have a member on the CIP Committee.  He asked what would happen if no one from the School Board served and if someone from the Council would also be asked to serve.  Councilor Nazzaro said there currently was no School Board representative on the CIP, but in order for the Council to issue impact fees, there had to be a CIP for the School. He said he was sure there were plans, but the School had never come before the CIP.  As the School was not part of the municipality, it could be invited to participate, but there could not be a mandate.  He added that the at-large members would have longer terms to provide historic knowledge of the process.  
COMMITTEE REPORTS

CONSERVATION COMMISSION, Councilor Pike:  At its last meeting the Commission had discussed the Rockingham Country Club proposal and the protective barrier between the wetlands and the proposed development.  He believed there would be a special meeting of the Planning Board on December 19th in the afternoon which at least one Conservation Commissioner would attend. The person who had written the Wildlife Assessment Report would be present.  
ECONOMIC DEVELOPMENT COMMITTEE, Council Chairman Levy:  Consultant Peter Kwaas would be presenting his final report sometime in mid-January, tentatively January 16th.  Council Chairman Levy encouraged those with questions, concerns or comments as to the direction the Town was taking, to attend the meeting.  
OLD BUSINESS

Resolution #2013/2014 – 28 Supporting a Private Group’s Effort to Examine the Feasibility of Generating Hydroelectricity at the Macallen Dam

Council Vice Chairman Bentley moved to approve Resolution #2013/2014 – 28 Supporting a Private Group’s Effort to Examine the Feasibility of Generating Hydroelectricity at the Macallen Dam.  Councilor Nazzaro seconded. There was no discussion.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 7 – 0.
Resolution #2013/2014 – 29 Authorizing the Town Administrator to Enter into an Agreement with Vision Government Solutions for the 2014 Statistical Update

Council Vice Chairman Bentley moved to adopt Resolution #2013/2014 – 29 Authorizing the Town Administrator to Enter into an Agreement with Vision Government Solutions for the 2014 Statistical Update.  Councilor Nazzaro seconded.  

Discussion:  Town Administrator Fournier said they had reviewed the 3 proposals and were recommending Vision Government Solutions even though their proposal was higher than Cross Country.  The recommendation was based on its prior experience in conducting appraisals in Newmarket and its creation of the assessing software that Newmarket. Vision also had a penalty of $200 per day if the work was not completed by the August deadline, and the other companies’ penalty was $80 per day. Councilor Carmichael asked if past experience with Vision would become a policy leading to its being used in the future, and Town Administrator Fournier said it would not.  He said that if there had been a stellar bidder, they would have considered changing the software.  Councilor Nazzaro noted that the cost of appeals was included, and asked what the average cost per appeal had been in the past.  Town Administrator Fournier said he did not have that information for Newmarket, but it had been about $200 to go through the BTLA process and defend the appraisal.  He felt the process was currently about $500.  After the BTLA process the decision could be appealed through the Tax and Land Appeals Board or through Superior Court, but that would be additional money.  Councilor Nazzaro said the breakeven point to justify the higher proposal would be about 12 appeals. 
 Council Chairman Levy said he could appreciate that the penalty was higher, but he thought that through the RFP process the firms would be bidding on commensurate work.  He said that Vision had a higher penalty threshold to get the work done, and asked why the other companies didn’t know why there would be a $200 penalty. Town Administrator Fournier said that with the RFP process they would send out the services they needed done and ask what the agreement would be to provide the services.  All were given the same information and no negotiations were carried on after the proposals were received.  Council Chairman Levy asked if all the companies were asked to include appeals in their bid prices. Town Administrator Fournier said they asked what each company’s process was for appeals and whether or not appeals were included in the bid price. Appeals were not included in some bids.  Council Chairman Levy said he was concerned that the recommended bid was about 10% higher, and felt that this could discourage others from bidding in the future.     Town Administrator Fournier said his concern was that appeals were not included in some bids, and at about $500 per appeal, the cost could exceed that of the higher Vision bid.  He thought that there were about 10 appeals recently, but those could include single family homes, buildings in an industrial complex or commercial buildings, and the cost of an appeal would vary.  To Councilor Wright’s question, there was no limit on the number of appeals for the new appraisal figure, but there was a time limit.  After the first year, an appeal would go through the abatement process.  Councilor Wright felt that having to go through a statistical analysis every 5 years would increase the number of appeals.  Councilor Pike felt that including the appeals process was a sort of quality control. 

Town Administrator Fournier polled the Council.  Motion passed 6 – 1, with Council Chairman Levy voting nay. 

Resolution #2013/2014 – 30 Withdrawal of $1,775 from the Cemetery Capital Reserve Fund 

Council Vice Chairman Bentley moved to approve Resolution #2013/2014 -30 Withdrawal of $1,775 from the Cemetery Capital Reserve Fund.  Councilor Nazzaro seconded.  There was no discussion.  Town Administrator Fournier polled the Council.  Motion passed unanimously, 7 – 0.
Resolution #2013/2014 – 31 Purchase of New Police Cruiser $48,456
Council Vice Chairman Bentley moved to approve Resolution #2013/2014 – 31 Purchase of a New Police Cruiser $48,456.  Councilor Nazzaro seconded.  
Discussion:  Chief Cyr stated that when he had come before the Council in October to request a new vehicle, he had mentioned that the department had another vehicle with high mileage.  His original intent was to wait to replace the vehicle until summer, but there had been transmission problems with the second vehicle, a 2007 cruiser with 111,000 miles.  Rather than replace the transmission, Chief Cyr had opted to repair it for $1,700. He added that there had been almost $4,800 in repairs to the vehicle in the prior 12 months.  Chief Cyr had consulted with the Town Administrator, and both decided it would be best to bring the request to the Council at this time. Chief Cyr had verified that the state bid price and the up-fit price was the same as it had been for the other vehicle.  There was a chance that the Town would receive a rebate from Motorola for the radio, so the up-fit price could be lower, and he felt that overall, the total price could be about $2,000 lower for each car. In addition, the Town should receive money from auctioning off the old vehicles.  He said he was not anticipating another vehicle replacement during the year. Both vehicles were all wheel drive Ford Interceptor Utilities, and Chief Cyr said that other departments preferred them as they were roomy and easy to get in and out of.  
Councilor Nazzaro asked that they receive a vehicle replacement plan and maintenance plan in the packet whenever there was a proposal to purchase a vehicle.  He said he would also like to see the breakeven point for spending on vehicle repairs, and thought that Finance could provide those figures.  Council Vice Chairman Bentley asked the cost of replacing the transmission in the vehicle, and Chief Cyr said it was between $2,200 and $3,000. Council Vice Chairman Bentley felt that it seemed unusual for a transmission to fail in a vehicle with 111,000 miles.  Chief Cyr said they had taken the cruiser in because it was not shifting properly.  He had a breakdown of all the expenses for vehicle maintenance during the year.  Councilor Wright reiterated Councilor Nazzaro’s statement about having the vehicle details in front of them when a purchase was requested.  Town Administrator Fournier said that they knew they would be purchasing a vehicle in the spring, and the diminishing return on this particular vehicle was about $5,000.  Councilor Nazzaro said he would vote in favor of the purchase, but this was a larger systemic issue of mathematically knowing the breakeven point, and whether some repairs could extend the life of the vehicle. Chief Cyr said it was easier to track the maintenance costs when a contractor was being paid than when a town employee was doing the work.  He said they were tracking costs, but he was not sure how far back they would be able to go. Councilor Wright said it would be good to have the history when the next 2 vehicles were purchased.  
The funds for the purchase were to come from the Capital Reserve Fund, and Council Chairman Levy noted that the funds for the last cruiser purchased had come from the Special Detail Revolving Fund.  He said he would support the purchase, but asked if they should just have a Capital Reserve Fund for vehicle purchases, and have the monies for police detail go into the town’s general fund as revenue.  He asked how the decision was made to use money from either fund when a vehicle was being purchased.  Chief Cyr said that when the downtown project was going on, they budgeted for police details as there had to be sufficient funds to pay officers while waiting for invoices to be paid.  He had proposed a revolving fund which would allow them enough to pay officers whether they had 100 or 5 requests for detail work.  He had found out that the revolving fund had grown to approximately $60,000 after 3 years, and suggested that the purchase of the first cruiser come from the fund.  This was the first time that the fund was used for a vehicle purchase.
Council Chairman Levy asked if Chief Cyr felt there was still a need for the revolving fund in addition to the Capital Reserve Fund. Town Administrator Fournier said that Chief Cyr would have to estimate and budget for any detail work even though the expense would be offset by revenue.  The estimated amount for detail work did not have to be raised through taxes and was not part of the operating budget.  Town Administrator Fournier said the revolving fund had accumulated enough money over the course of a few years to purchase a vehicle, and he thought that every 4 years or so, there might be enough to purchase another cruiser.  Chief Cyr said that once a cruiser reached 100,000 it was generally put on reserve status.  
Town Administrator Fournier polled the Council.  Motion passed unanimously, 7 – 0.

NEW BUSINESS
Nominations, Appointments and Elections

Councilor Nazzaro moved to appoint Steve Minutelli to the NCDC for a term to expire in December, 2015.  Council Vice Chairman Bentley seconded.  Town Administrator Fournier polled the Council... Motion passed unanimously, 7 – 0. 

There were 2 candidates for 1 vacancy on the NCDC with a term to expire in December, 2016: Adam Schroadter and Rod Bowles.  The Council discussed procedure for the vote.  Council Vice Chairman Bentley said he would recuse himself from the vote for either candidate, as he had a personal relationship with Mr. Schroadter.  
Councilor Pickering nominated Rod Bowles to the NCDC with a term to expire in December, 2016.  Councilor Nazzaro seconded.  There was no discussion.  Council Chairman Levy asked if there were any other nominations. Councilor Wright nominated Adam Schroadter to the NCDC with a term to expire in December, 2016.  Councilor Carmichael seconded. The Chairman of NCDC had endorsed Adam Schroadter and his comments had been included in the packet. Councilor Pickering asked about the criteria for abstaining from a vote.  Council Vice Chairman Bentley said that he had looked up conflict of interest and said that Mr. Schroadter was a personal friend.  Councilor Nazzaro asked if there were legal criteria for abstention beyond profiting by personal gain. Town Administrator Fournier said that “Robert’s Rules of Order” stated that one should abstain in the case of direct personal gain as in pecuniary gain or in a vote for a family member.  He said the Council did not have a rule about when a person should abstain, only that a reason had to be stated.  Council Chairman Levy said he would vote for both candidates as he respected them both.  He said he felt the Council was in a difficult position. Council Vice Chairman Bentley recalled that in a similar circumstance the Council had voted to add a person to a Committee.  Town Administrator Fournier said that the NCDC was an independent body and it would be its decision to add to its membership.  He said he would ask the Council members to state their preferences.
VOTE:  Adam Schroadter:  Councilor Wright, Councilor Nazzaro, Councilor Carmichael, Council Chairman Levy Rod Bowles:  Councilor Pickering, Councilor Pike; Abstaining:  Council Vice Chairman Bentley. Adam Schroadter was appointed to the NCDC by a vote of 4 – 2, with 1 abstention.
First Readings
RESOLUTION #2013/2014 – 34 FY2015 Default Budget:  Council Chairman Levy read the resolution in full. (After the Budget Committee’s vote the previous evening, the default budget was higher than the proposed budget.)
RESOLUTION #2013/2014 – 35 Purchase of 2 Thermal Imaging Cameras for the Fire Department:  Council Vice Chairman Bentley read the resolution in full. 

RESOLUTION #2013/2014 – 36 To Include a Compensated Absence Expendable Trust Fund Article on the Town Warrant:  Council Chairman Levy read the resolution in full.
RESOLUTION #2013/2014 – 37 To Include a Storm Water Management Capital Reserve Fund Article on the Town Warrant:  Council Vice Chairman Bentley read the resolution in full.
RESOLUTION #2013/2014 – 38 To Include a 300th Anniversary Expenditure Trust Fund Article on the Town Warrant.  Council Chairman Levy read the resolution in full.
RESOLUTION #2013/2014 – 39 Resolution Relating to Closure of the Wastewater legal Capital Reserve Fund.  Council Chairman Levy read the resolution in full.
RESOLUTION #2013/2014 – 40 The Sale of 4J Bass Street.  Council Vice Chairman Bentley read the resolution in full.
RESOLUTION #2013/2014 – 41 To Include a Bond for $1.055M to Install 16” Water Main on Route 108 on the Town Warrant. Council Chairman Levy read the resolution in full.
RESOLUTION 2013/2014 – 42 An Amendment to Engineering Contract to Allow a Pedestrian Study Related to the New Hampshire Route 108 to Identify Safety Alternatives to the Pedestrian Sky Bridge.  Council Vice Chairman Bentley read the resolution in full. 
CLOSING COMMENTS BY COUNCILORS: Councilor Nazzaro thanked the Linked Together Kids for sending hand drawn cards to his Father while he was in the hospital. Council Chairman Levy wished everyone a happy holiday.
ADJOURNMENT: Councilor Carmichael moved to adjourn and Council Vice Chairman Bentley seconded.  Motion carried unanimously, and the meeting adjourned at 8:25 p.m.

Respectfully submitted,

Ellen Adlington, Recording Secretary
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